automatically to the surviving co-owner without the need for further conveyancing. 6 A survivorship destination is commonly inserted into the title of property when is it purchased by spouses or civil partners. In 2009, the Scottish Law Commission noted that approximately 42% of homes in Scotland are owned by spouses or civil partners, and about 75% of these titles include a survivorship destination, 7 although it is possible these figures underestimate the incidence of such destinations. 8 The law of survivorship destinations has recently been amended by the Succession (Scotland) Act 2016. The 2016 Act was the first piece of primary legislation wholly dedicated to succession since 1964. Despite much of the Scottish law of succession being badly in need of reform and the numerous Scottish Law Commission publications on the topic, significant reform has not been forthcoming so far. 9 Before undertaking wide-ranging changes, the 2016 Act was intended to implement some reforms on the "technical" aspects of succession in order to make the "law on succession fairer, clearer and more consistent." 10 The aim of the Bill stated in accompanying Policy Memorandum was "addressing anomalies within the current legislative framework rather than the more comprehensive and controversial proposals" 11 which would, presumably, follow in due course. 
C. SURVIVORSHIP DESTINATIONS AND DIVORCE
The ( for common calamity. 22 As a result, the deceased's pro indiviso share would not pass to the surviving ex-spouse and the two problems highlighted above are avoided. 23 The section went on to also provide for protection of third party acquirers who are in good faith and give value, in the event they acquire from the surviving ex-spouse without knowledge of the divorce. of the 2016 Act, I wish to highlight the change of wording between the two provisions. There is a crucial difference between the surviving ex-spouse or ex-civil partner "failing to survive" and "having died before" the deceased. This difference is due to the nature of survivorship destinations. Often in legislative drafting, just like in TV dramas, when the drafter wants to 22 The provisions are now contained in the Succession (Scotland) Act 2016, section 9. 23 The destination could provide that it will take effect regardless of termination of the marriage, Family Law (Scotland) Act 2006, section 19(4) (now repealed A, B's half share of the property will have automatically transferred to A before A's death.
The result of this literal reading of section 2 is that, when applying the section to ex-spouses or ex-civil partners holding property subject to a survivorship destination, on A's death, the entire property will be owned by A and distributed according to his or her will, or the rules on intestacy. B, the surviving ex-spouse or ex-civil partner, will have been unwittingly deprived of his or her pro indiviso share. This interpretation is supported by the use of the words "in relation to the succession to the property" at the beginning of section 2(2), rather than "in relation to the succession to A's property", which seems to suggest the sub-section governs the whole property and not just A's pro indiviso share.
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There is a further complication in that the section does not specify whether B is deemed to have died before or after the end of the marriage. If B is deemed to have died after the end of the marriage, B would be the first to die -B would become, using the language of the sub-section, A. Then the effect of the section is circular and provides that the entire property goes to A and also goes to B. If B is deemed to have died before the end of the marriage, this issue does not arise.
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A similar and connected error, although one which will be far less commonly encountered, is contained in section 12 of the Succession (Scotland) Act 2016 regarding forfeiture. Section 12(3)(c) states the offender, this being the person who unlawfully killed the deceased, is to be treated as having died before the deceased in relation to title to property which, but for the forfeiture, the offender would have acquired by virtue of a special destination. 29 Applying this section where the offender and the deceased held property subject to a survivorship destination, it could be interpreted to mean the deceased owned the entire property on death and the offender had been deprived of his or her share. 30 These errors 26 See, for example, Succession (Scotland) Act 2016, section 1(2) regarding the effect of termination of a marriage or civil partnership on a will, discussed above. 27 Although, this phrase is rather inconsistent with section 2(1)(ii) of the Succession (Scotland) Act 2016 which applies where property is held by A, B and another person and the survivor or survivors. 28 My thanks to Professor Gretton for bringing this further complication to my attention. 29 Succession (Scotland) Act 2016, section 12(1)(c) and (3)(c). 30 The argument in relation to this section is weaker as it expressly governs the deceased's original pro indiviso share unlike section 2.
have a common source, namely the amendments to the Succession (Scotland) Bill at Stage 2 by Paul Wheelhouse, then Minister for Community Safety and Legal Affairs. The Minister proposed amendments to the Bill's original use of "failed to survive" in these sections in order to "ensure that it is clear that what is meant is that the person died before the testator."
Although aware of the difference between the two phrases "failed to survive" and "having died before", the Minister did not appreciate the effect these amendments would have with regard to survivorship destinations.
These errors do not appear to have been noticed by those scrutinising the Succession (Scotland) Bill. In relation to section 2, a contributing factor may have been that the section was deemed merely to be a re-enactment of an existing rule and therefore not worthy of detailed attention. Further, the Bill and its amendments were passed at speed using the new parliamentary process designed to implement Scottish Law Commission reports and subjected to limited scrutiny by the Delegated Powers and Law Reform Committee. 32 If these sections ever became the subject of a court action, it is possible that they would be interpreted in light of the underlying intention rather than the literal wording, although little can be taken for granted in the law of survivorship destinations.
E. REMEDYING DEFECTIVE DRAFTING
What can be done in the event of defective drafting? Fortunately, in this case, section 30 of the Succession (Scotland) Act 2016 contains a provision which allows the Scottish Ministers to amend the Act by regulations. Such regulations would be subject to the affirmative procedure. A regulation would have to replace the wording "B is to be treated as having died before A" in section 2(2) with the previous "B shall be deemed to have failed to survive A."
Changing "in relation to the succession to the property" to "in relation to the succession to A's property" would be recommended. Section 12(3) would also have to be amended so that the offender is deemed to have "failed to survive" the deceased in relation to the title to property held subject to a survivorship destination. Section 30 is a so-called "Henry VIII Repeal Bill. 33 However, the possibility of easily amending these sections of the 2016 Act provides a demonstration of the value of such clauses for correcting drafting errors which are discovered after an act has come into force.
F. CONCLUSION
Despite the decades of academic discussion and case law which have continued to expose the complexities of the law of survivorship destinations, the enthusiasm of solicitors for using this institution which seems to cause more problems than it solves has not waned.
Nevertheless, it is highly undesirable that recent legislative provisions, the aim of which was to address anomalies, have merely added further anomalies to this already perplexing area of law. It is hoped that these mistakes will be remedied and the lesson will be learned particularly in relation to the drafting of the next succession bill.
Jill Robbie
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33 See, for example, J Grogan, "Rights for the chop: how a Henry VIII clause in the Great Repeal Bill will undermine democracy" London School of Economics Brexit Blog (30 Nov 2016) available here: http://blogs.lse.ac.uk/brexit/2016/11/30/rights-for-the-chop-how-ahenry-viii-clause-in-the-great-repeal-bill-will-undermine-democracy/ (last accessed 19 Feb 2018).
